
Scarborough Borough Council 
 

Community nomination in respect of: 
 
 

St Ninians Church  
Baxtergate, 
Whitby 
North Yorkshire 
YO21 1BL (‘the Property’) 

 
 

Notice under section 90 (6) of the Localism Act 2011  
 
 

1. The Nomination 
 
 On 20 November 2020 Scarborough Borough Council received a 

nomination under section 89 of the Localism Act 2011 (‘the Act’) to list 
the Property as an asset of community value.  The nomination was 
made by Whitby Civic Society.   
 

 
2. The Law and Statutory Guidance 
 

Under section 87 of the Act the Council must maintain a list land of 
community value in its area.  A building or other land is of community 
value if in the Council’s opinion an actual current use of the building or 
other land that is not ancillary use, furthers the social wellbeing or 
social interests of the local community and it is realistic to think that 
there can continue to be non-ancillary use of the building or other land, 
which will further (whether or not in the same way) the social wellbeing 
or social interests of the local community. 
 
Under section 89 the Council can only include land in its list of assets 
of community value in response to a community nomination or where 
permitted by regulations.  A community nomination in England can only 
be made by either a parish council in respect of land within its area or 
by a person that is a voluntary or community body with a local 
connection, as defined by The Assets of Community Value (England) 
Regulations 2012 (the Regulations).   Where a valid community 
nomination is made the Council must consider it and must accept the 
nomination if the land is within its area and is of community value. 
 

3. Decision and Reasons 
 

Decision: 
 
On 14th January 2021 the Council decided to reject the nomination of 
the Property by Whitby Civic Society. 



 
Reasons: 
 
The Council must determine firstly that the nomination is valid and has 
been made in accordance with the provisions of Part 5 Chapter 3 of the 
Act and the Regulations. The Council must then determine on the facts 
and evidence presented to them by the nominating body whether the 
asset (the Property) meets the definition set out in Section 88 of the Act 
as set out below:- 

 
 

88 Land of community value 
 
(1)For the purposes of this Chapter but subject to regulations under 
subsection (3), a building or other land in a local authority’s area is land 
of community value if in the opinion of the authority— 

 
(a) an actual current use of the building or other land that is not an 
ancillary use furthers the social wellbeing or social interests of the local 
community, and 
 
(b )it is realistic to think that there can continue to be non-ancillary use 
of the building or other land which will further (whether or not in the 
same way) the social wellbeing or social interests of the local 
community. 
 
(2) For the purposes of this Chapter but subject to regulations under 
subsection (3), a building or other land in a local authority’s area that is 
not land of community value as a result of subsection (1) is land of 
community value if in the opinion of the local authority— 

 
(a) there is a time in the recent past when an actual use of the building 
or other land that was not an ancillary use furthered the social 
wellbeing or interests of the local community, and 
 
(b)it is realistic to think that there is a time in the next five years when 
there could be non-ancillary use of the building or other land that would 
further (whether or not in the same way as before) the social wellbeing 
or social interests of the local community. 

3.1 In considering the nomination the Council is satisfied that the 
nomination is a valid community nomination:- 

 
(a) The Property lies with the administrative area of Scarborough 

Borough Council 
 

(b) Whitby Civic Society is eligible under section 89(2) b) (i) to make 
a community nomination in respect of the Property 

 

https://www.legislation.gov.uk/ukpga/2011/20/part/5/chapter/3/enacted#section-88-3
https://www.legislation.gov.uk/ukpga/2011/20/part/5/chapter/3/enacted#section-88-1


(c) The community nomination made by Whitby Civic Society 
includes the matters required under regulation 6 of the Assets of 
Community Value (England) Regulations 2012 

 
(d) The Property does not fall within a description of land which may 

not be listed as specified in Schedule 1 of the Assets of 
Community Value (England) Regulations 2012 (the Regulations) 

 
3.2 Application of the test in S88 (1) of the Act set out above; 
 
The facts as presented to the Council by the nominating body:- 
 
(a)   The Property is described as St Ninian’s Church being a place 

of worship originally opened in 1778.  
  

(b) The nomination describes the historic value of the fabric of the 
building as a Grade II* Listed Building situated within the Whitby 
Conservation Area. 

 
(c) The Whitby Civic Society have in the past advertised guided 

visits annually during the national Heritage Open Days 
programme, and although numbers varied, these guided visits 
were normally attended by between 40 and 90 people. 

 
(d) The church was also open to visitors and outside of service 

times the public were encouraged to enter and look around. 
 
Based on these facts the Council has determined that the primary or 
non-ancillary purpose of the Property is a Church and the activities 
described in paragraphs (c) and (d) above are ancillary to the primary 
purpose. The Council must then determine if this use meets the 
definition of ‘social interest’ 

 
Section 88(6) of the Act defines ‘social interests’ 
 

‘(6)In this section— 

 “social interests” includes (in particular) each of the following— 

 (a) cultural interests; 

  (b) recreational interests; 

 (c) sporting interests;’ 

 
The Council has noted that the use of a building as a place of religion  
such as a church does not easily fall within this statutory definition.   
The Council has therefore taken into account the First Tier Tribunal  
(General Regulatory Chamber) Decision CR/2014/0013 dated 12  
February 2015 – The General Conference of the New Church decision,  



relating to an Appeal against the listing of an Asset of Community 
Value which specifically dealt with this point. In his decision the 
Tribunal Judge stated; 
 
 ‘I nevertheless consider that the expression “social wellbeing 
and social interests of the community” in section 88 does not  
encompass religious observances in a church, mosque or synagogue 
etc, and that such a building will not in practice fall within section 88 
unless there is some other non-ancillary use being made of it which 
furthers the social wellbeing/social interests of the local community.’   
 
The Council  have applied this judgement to the facts set out above 
and have determined that limb one of the definition set out in the Act 
(section 88(1)(a)) has not been satisfied. 
 
Turning to limb 2 section 88(1)(b) the nomination states; 
 
‘The intention is to build on and widen this historic value by establishing 
a centre for mixed community use in the town centre while preserving  
the heritage value of the building. Specifically, we aim to work with the  
newly-established Whitby Historic Buildings Trust, registered as a  
community interest organisation for the purpose of protecting heritage  
assets and facilitating their contemporary use. The Society and the  
Trust will (a) raise funds to purchase the building and (b) develop a  
viable business plan for a sustainable portfolio of activities which  
involve locals and engage visitors. This approach seeks to exploit the  
strengths of the building in terms of its town centre location, the  
affection in which it is held, and the heritage features which have led to  
its listed status.’ 
 
The Council consider that these proposals may present a realistic 
proposition, however in order for the test to be met and the Property to 
be listed as an Asset of Community Value both limbs of S88 
(1) must be satisfied. 
 
On the facts as presented the Council do not consider that S88 (2) is 
triggered. 
 
The Council acknowledge the comments made by the nominating body 
regarding the fabric of the building and it’s status as a Listed Building. 
However it is considered  that these matters fall outside of the scope of 
the Assets of Community Value legislation which is concerned with the 
use to which the building is put, rather than the physical appearance of 
the building (for which other building and planning legislation applies) . 
 
 

4. Next Steps 
 

The Property will be included in the Council’s List of Land Nominated 
by Unsuccessful Community Nominations 



 
 
 
5. Additional Help 
 
 Further information about assets of community value is available from 

the website http://mycommunityrights.org.uk/community-right-to-bid/   
 Please note that this decision does not preclude further nominations 

being made in respect of this property.  Each nomination is determined 
on it’s merits and in accordance with the Act and the Regulations. 

 
 
 
 

Signed:     
 __________________________________________ 

 Acting Legal Services Manager 
 
 
 

 
 
 

 
Dated :  14th January 2021 
 

 
 

http://mycommunityrights.org.uk/community-right-to-bid/

