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1

Executive summary
Introduction

1.1.1

The matter relates to an investigation (the “SBC Investigation”) undertaken by Scarborough
Borough Council (“SBC” and / or the “Council”) into whistleblowing allegations made by
the Complainant in October 2014 (“the Complainant’s Allegations”).

1.1.2

The Complainant had been employed by the Council since 11 February 2002 until their
resignation on 5 January 2016. In October 2014, the Complainant was a Maintenance and
Repair Technician in the Asset and Risk Management team.

1.1.3

The Complainant’s Allegations were in respect of the following:
(a)

The misuse of Council vehicles;

(b)

Inappropriate personal use of Council contractors by officers of the Council;

(c)

Lack of policies and procedures;

(d)

Harassment and bullying; and

(e)

Threats and damage.

Our instructions and work undertaken
1.2.1

Our detailed instructions are set out at paragraph 2.3.1 of this report. In summary, we were
instructed by the Council to undertake a review of the outcome of the Complainant’s claim at
the employment tribunal and the way in which the Council addressed the Complainant’s
Allegations.

1.2.2

Mazars has an existing relationship with SBC as its auditor. We agreed to undertake this
review on the basis of the following:
(a)

Our appointment was agreed by the Leader of the Council, Derek Bastiman, and the
Leader of the Opposition, Steve Siddons;

(b)

We set our own scope for the review; and
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(c)

We will report directly to a cross party panel of Members and not to Officers of the
Council.

1.2.3

We restricted the scope of our work to a review and summary of the investigation and factual
background. This was because we considered that areas outside of this scope were a matter of
legal opinion and therefore outside of our professional competence. Our work highlights any
areas of concern or that may require further consideration in respect of the Council’s policies
or procedures.

1.2.4

The Council accepted the conditions of our appointment and scope of our review. The Council
also emphasised that we had complete autonomy to contact the police, if we considered this
to be appropriate.

1.2.5

The work we have undertaken is set out in Section 4. This is summarised as follows:
(a)

We have reviewed documents, comprising:
(i)

The report prepared in respect of the SBC Investigation in December 2014
(the “Investigation Report”). This is included at Exhibit 1;

(ii)

Documents included in the Employment Tribunal Bundle1;

(iii)

The Employment Tribunal Judgement; and

(iv)

Additional documents provided by SBC during the course of our review;

(b)

We have met with a number of SBC Officers who participated in the Investigation.

(c)

We have also spoken to Councillor John Nock.

Our observations on the investigation undertaken by Scarborough Borough
Council
1.3.1

The Investigation Report was prepared in respect of the SBC Investigation, but no separate
investigation file has been maintained. Any evidence outside the Investigation Report is not

1

Following their resignation from the Council, the Complainant made an application to the Employment Tribunal
(the “Tribunal”). A bundle of documents was produced for the Tribunal, which I refer to as the “Employment
Tribunal Bundle”.
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retained in a single file but to the extent that it exists, it has been retained by the individual
team members. We comment further on this evidence in the following sections.
Misuse of Council Vehicles
1.3.2

The notes from interviews with Council employees conducted as part of the SBC Investigation
(the “SBC Interview Notes”) show that the issues identified by the Complainant in respect
of the misuse of Council vehicles were discussed with Council employees as part of the
interviews undertaken by Council Officer 2 and Council Officer 3.

1.3.3

We comment on the specific instances where it was alleged a council vehicle was used to
transport a rabbit hutch, lawnmower and a drill as follows:
(a)

Rabbit hutch. We understand that this arose from a request from another Council
employee though did not actually happen as the rabbit hutch was too large for the
Council vehicle;

(b)

Lawnmower. Council Officer 6 requested that a Council operative collect a lawnmower
Council Officer 6 had purchased. However, we understand this took place whilst the
Council operative was undertaking a work related journey and did not require a special
journey to be undertaken; and

(c)

Drill. Council Officer 4 requested that a drill be transported from the Scarborough depot
to the Whitby depot. We understand this was undertaken by a Council operative who
was already travelling to the Whitby depot and did not require a separate journey to be
undertaken.

1.3.4

We have obtained a verbal account of the additional work undertaken by Council Officer 3.
Some documentary evidence of the work undertaken by SBC has been provided concerning
the potential misuse of Council vehicles in October 2014. The work undertaken did not
identify any evidence to support the Complainant’s Allegations.

1.3.5

We consider that the period of one month for the review would not be sufficient to identify
any potential misuse that may have occurred beyond this period.

__________________________________________________________________________________
Private and confidential

Executive summary
-6-

Scarborough Borough Council
Review of Scarborough Borough Council’s investigation of whistleblowing allegations
received in October 2014

1.3.6

The work undertaken was not documented or retained as part of an investigation file that
would support the conclusion in the Investigation Report. Further, the work undertaken was
not set out in the Investigation Report.
Inappropriate personal use of Council Contractors by officers

1.3.7

The SBC Interview Notes show that the issues identified by the Complainant, in respect of
the inappropriate use of contractors retained by the Council (“Council Contractors”) in a
private capacity, were discussed in general terms with Council employees.

1.3.8

Council Officer 5, Council Officer 6 and Council Officer 4 were all in a position to allocate
work to Council Contractors and had admitted using Council Contractors in the past. Council
Officer 5, Council Officer 6 and Council Officer 4 were not asked to provide further
information as to the nature and extent of such work at the time of the SBC Investigation. The
comments set out in the Interview Notes indicate that Council Officer 6 and Council Officer
5 were both asked further questions in respect of whether they had received preferential rates.
Both employees denied that they had.

1.3.9

Council Officer 5, Council Officer 6 and Council Officer 4 were asked to provide further
information in respect of the use of Council Contractors in August 2016. There was no
evidence arising from this to support the Complainant’s Allegations. However, we consider
that this review should have been undertaken at the time of the SBC Investigation.

1.3.10

The Investigation Report does not set out in sufficient detail the work that was undertaken to
determine whether there were any issues with the inappropriate use of Council Contractors in
a personal capacity.

1.3.11

We have obtained a verbal account of work that was undertaken to investigate an earlier
allegation of the unfair allocation of work to contractors and as part of the SBC Investigation.
The work that was undertaken in respect of this earlier allegation is no longer available as it
has been destroyed in accordance with the Council’s Corporate Retention Policy and Central
Government’s “Retention Guidelines for Local Authorities”. We are informed that this earlier
investigation did not find any evidence to substantiate the allegation.
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(b)

The nature and scope of the SBC Investigation was therefore not formally considered
by the IRT itself; and

(c)
1.6.2

No formal updates on the progress of the investigation were provided to the IRT.

The steps that were not followed in the Whistleblowing Policy are procedural in nature.
However we note that the line managers of the investigation officers were members of the
IRT and therefore could have had the opportunity to discuss the SBC Investigation in their
regular update meetings.
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2

Introduction, background and summary of our instructions
Introduction

2.1.1

The Mazars Group is an international, integrated and independent organisation specialising in
audit, advisory, accounting and tax services, with a direct presence in 79 countries drawing
on the expertise of 18,000 professionals. In the UK, Mazars has approximately 140 Partners
and more than 1,700 staff.

2.1.2

We have structured this section of the report as follows:
(a)

Section 2.2: Background to this report;

(b)

Section 2.3: Our instructions;

(c)

Section 2.4: Scope of this report; and

(d)

Section 2.5: Structure of this report.

Background to this report
2.2.1

The matter concerns the SBC Investigation into the Complainant’s Allegations. the
Complainant’s Allegations were in respect of the following:

2.2.2

(a)

The misuse of Council vehicles;

(b)

Inappropriate personal use of Council Contractors by Officers of SBC;

(c)

Lack of policies and procedures;

(d)

Harrassment and bullying; and

(e)

Threats and damage.

The Complainant had been employed by the Council since 11 February 2002 until their
resignation on 5 January 2016. In October 2014, the Complainant was a Maintenance and
Repair Technician in the Asset and Risk Management team.
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Our instructions
2.3.1

We have been instructed by the Council to undertake a review of the outcome of the
Complainant’s claim at the employment tribunal and the way in which the Council addressed
the Complainant’s Allegations.

2.3.2

Mazars has an existing relationship with SBC as its auditor. We agreed to undertake this
review on the basis of the following:
(a)

Our appointment was agreed by the Leader of the Council, Derek Bastiman, and the
Leader of the Opposition, Steve Siddons;

(b)

We were to set our own scope for the review; and

(c)

We will report directly to a cross party panel of Members and not to Officers of the
Council.

2.3.3

The basis of our appointment was accepted and the Council emphasised that we had complete
autonomy to contact the police if we considered it to be appropriate.

2.3.4

A review of the outcome of the employment tribunal is a matter of legal opinion and is
therefore outside of our professional competence. The agreed scope of our review of the SBC
Investigation was as follows:
(a)

Review the Council’s whistleblowing policy against good practice;

(b)

The extent and scope of the investigation undertaken by the Council;

(c)

Whether the Council followed the relevant policies and procedures throughout the
investigation;

(d)

To set out any evidence identified that would support the allegations specifically made
by the Complainant, limited only to those matters identified from our review; and

(e)

To set out any recommendations based on the findings and conclusions of our review,
limited only to this matters identified from our review.

2.3.5

Our report will be made available for consideration by the cross party panel of Council

members.
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Scope of this report
2.4.1

The conclusions in our report are based on our experience and on the evidence provided to us.
If further evidence becomes available to us, these conclusions may change and we will inform
you accordingly.

2.4.2

It should be noted that the work we have completed does not constitute an audit and, other
than as expressly set out in this report, we have not verified or in any other way checked the
information set out in the documents we have reviewed.

2.4.3

For the avoidance of doubt, we have not undertaken our own investigation of the
Complainant’s Allegations. Our work is limited to the review of the SBC Investigation.

2.4.4

We have prepared this report solely for the use by SBC. It is confidential in all respects other
than to be made available to the Senior Management Team of SBC, and a cross party panel
of Council members.

2.4.5

This report should not be used, reproduced or circulated for any other purpose without my
prior written consent. Mazars accepts no responsibility to third parties in relation to the
matters in this report and / or for any breaches of this obligation.
Structure of this report

2.5.1

We have structured our report as follows:
(a)

Section 3: Background to the matter;

(b)

Section 4: Work undertaken by Mazars;

(c)

Section 5: Our observations on the investigation undertaken by Scarborough Borough
Council;

(d)

Section 6: Our observations on the Whistleblowing Policy; and

(e)

Section 7: Recommendations.
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3

Background to the matter
Introduction

3.1.1

In this section, we set out our understanding of the background to the matter, based upon our
review of the documents made available to us and meetings with staff.

3.1.2

This section is structured as follows:
(a)

Section 3.2: The Complainant’s Allegations; and

(b)

Section 3.3: The SBC Investigation.

The Complainant’s Allegations
3.2.1

On 1 October 2014, the Complainant sent an email to Council Officer 1, complaining that
they were unable to take their council vehicle home and also alleging that other staff members
were having work done by Council Contractors at discounted rates2. Following receipt of the
Complainant’s Allegations, the matter progressed as follows:
(a)

Council Officer 1 responded to the Complainant and referred him to the Council’s
Whistleblowing Policy;

(b)

the Complainant sent a further email to Council Officer 1 on 2 October 2014, stating
that they requested “to put this matter formally and await your reply”; and

(c)
3.2.2

Council Officer 1 referred the allegations to Council Officer 2.

Council Officer 2 and Council Officer 3 met with the Complainant on 3 November 2014 to
obtain further information in respect of the allegations set out in their emails of 1 and 2
October 2014.

3.2.3

According the Statement of the Complainant dated 3 November 2014, they made the
following comments:

2

Page 465 of the Tribunal Bundle
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4] [their] garage done by a Council contractor and [they] assumed this was
due to [Council Officer 1] telling them to stop it.”
(c)

Other issues. The Complainant identified the following:
(i)

A drill that had failed its PAT test was purchased by Council Officer 4 for
£10 and subsequently taken to Whitby in a van5;

(ii)

The sale of council equipment to a Third Party6;

(iii)

Harrassment and bullying7; and

(iv)

Threats8.

The SBC Investigation
3.3.1

We have prepared a timeline of the key events in the SBC Investigation of the Complainant’s
Allegations. This is set out at Appendix 1.

3.3.2

From our review of the Investigation Report and discussions with the SBC Officers set out at
Section 4.3, we set out an overview of how the SBC Investigation was carried out and
reported.

3.3.3

Council Officer 2 and Council Officer 3 initially met to discuss the Complainant’s Allegations
and determined that an investigation should be undertaken. Council Officer 2 undertook an
investigation in conjunction with Council Officer 3 in November and December 2014.

3.3.4

Council Officer 2 and Council Officer 3 met with the Complainant on 3 November 2014 to
discuss the Complainant’s Allegations in more detail. Notes from this meeting were produced
and then agreed by the Complainant.

3.3.5

The issues investigated by SBC were as follows:
(a)

The misuse of Council vehicles;

5

Tribunal Bundle page 467
Tribunal Bundle page 467
7
Tribunal Bundle page 466
8
Tribunal Bundle page 467
6
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3.3.6

(b)

Inappropriate personal use of Council contractors by Officers;

(c)

The sale of Council equipment;

(d)

Harassment and bullying; and

(e)

Threats and damage.

Between 12 and 19 November 2014, Council Officer 2 and Council Officer 3 met with 16
Council officers who were part of the Property Asset Management team.

3.3.7

3.3.8

Council Officer 3 carried out further review and analysis in respect of:
(a)

The purchase of the pillar drill by Council Officer 4;

(b)

The use of Council vehicles;

(c)

SBC’s procurement process; and

(d)

The allocation of work to Council Contractors.

Between 4 December 2014 and 11 December 2014, Council Officer 2 and Council Officer 3
drafted the Investigation Report.

3.3.9

The work carried out as part of the SBC Investigation is set out at section 3 of the Investigation
Report and is summarised as follows:
(a)

3 November 2014, a “formal investigative interview”9 was held with the Complainant
“in order to establish, as far as possible the facts of the matter”;

(b)

Subsequently meetings were then conducted with a number of the Complainant’s
colleagues10; and

(c)

Analysis of the following11:
“Staff timesheets / flexi-sheets

9

Paragraph 3.1 of the Investigation Report
Paragraph 3.2 of the Investigation Report
11
Paragraph 3.3 of the Investigation Report
10
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Vehicle tracker reports
Jobs cards out
Procurement records
Accessing other paper based documents relating to the case including policies, receipts
etc.”
3.3.10

On 12 December 2014, the Investigation Report was sent to Council Officer 8.

3.3.11

On 21 January 2015, Council Officer 2 and Council Officer 3 met with Council Officer 8 to
discuss the Investigation Report and its findings12.

3.3.12

On 30 January 2015, Council Officer 2 and Council Officer 3 met with the Complainant to
discuss the Investigation Report and its findings13. The Complainant was dissatisfied with the
SBC Investigation findings and subsequently lodged an appeal on 10 February 201514.

3.3.13

Following a period of ill health, the Complainant’s appeal was heard on 16 December 2015
(the “Appeal”)15. The appeal panel partially allowed the Appeal, concluding that there had
been a breach of the Complainant’s confidentiality.

3.3.14

The Complainant resigned from the Council on 5 January 2016 and then made an application
to the Employment Tribunal (the “Tribunal”). The Tribunal was held between 1 and 5 August
2016 and found in favour of the Complainant. The Tribunal Judgement issued on 17 August
2016 contained a number of criticisms of the SBC Investigation.

12

Page 627 of the Tribunal Bundle
Page 633 of the Tribunal Bundle
14
Page 667 of the Tribunal Bundle
15
Page 847 of the Tribunal Bundle
13
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4

Work undertaken by Mazars
Introduction

4.1.1

In this section, we set out a summary of the work we have undertaken as part of our review.

4.1.2

We have structured this section as follows:
(a)

Section 4.2: Review of documents; and

(b)

Section 4.3: Meetings with SBC Officers.

Review of documents
4.2.1

We have reviewed the following documents:
(a)

The Employment Tribunal Witness Statements;

(b)

The Employment Tribunal bundle of documents, which includes the Investigation
Report;

(c)

The Employment Tribunal Judgement dated 17 August 2016; and

(d)

Additional documents:
(i)

Files maintained by Council Officer 2 in respect of the SBC Investigation;
and

(ii)

Documents relating to work undertaken by Council Officer 3 as part of the
SBC Investigation.

Meetings with SBC Officers
4.3.1

We met with the following SBC Officers who were involved in this matter:
(a)

SBC Investigation, Appeal and Tribunal:
(i)

Council Officer 2;

(ii) Council Officer 3;
__________________________________________________________________________________
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(b)

4.3.2

(iii)

Council Officer 9;

(iv)

Council Officer 7; and

(v)

Council Officer 8.

Property Asset Management Team:
(i)

Council Officer 1; and

(ii)

Council Officer 6.

We prepared notes of the meetings with the above individuals, which were then agreed with
them. It was agreed that these meeting notes would not be disclosed as part of this report.

4.3.3

We also had a telephone conversation with Councillor Nock at his request. Councillor Nock
made us aware of the sale of the drill to Council Officer 4 and the communications between
Councillor Nock and Council Officer 3 on this issue after the Appeal. Councillor Nock did
not provide any new information or evidence in respect of the Complainant’s Allegations.
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5

Our observations on the investigation undertaken by
Scarborough Borough Council
Introduction

5.1.1

In this section we set out our observations on the SBC Investigation of the Complainant’s
Allegations (as set out in Section 3.2), in particular the extent and scope of the investigation
undertaken by the Council.

5.1.2

This section has been structured as follows:
(a)

Section 5.2: Interviews with Council employees;

(b)

Section 5.3: Investigation Report;

(c)

Section 5.4: The Complainant’s Allegation: Misuse of Council vehicles;

(d)

Section 5.5: The Complainant’s Allegation: Inappropriate personal use of Council
Contractors by officers;

(e)

Section 5.6: The Complainant’s Allegation: Harassment and bullying / threats and
damage;

5.1.3

(f)

Section 5.7: The Complainant’s Allegation: Sale of scrap / surplus Council equipment;

(g)

Section 5.8: The Complainant’s Allegation: Use of Council skips by contractors;

(h)

Section 5.9: Other matters arising from the SBC Investigation; and

(i)

Section 5.10: Further evidence to support The Complainant’s Allegations.

For each of the sections concerning the Complainant’s Allegations, we have considered the
Investigation Report, the SBC Interview Notes, information obtained from our own meetings
with SBC Officers as set out in Section 4.3 and further documents provided by SBC Officers.
We have then set out our observations and conclusions.
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Interviews with other Council employees
5.2.1

As noted at paragraph 3.3.6, Council Officer 2 and Council Officer 3 met with Council
employees, who were part of the Property Asset Management Team between 12 and 19
November 2014.

5.2.2

Council Officer 2 and Council Officer 3 prepared a set of guidance notes and questions16
(referred to as the “Preliminary Investigation Preparation Form” in the Tribunal Bundle)
that were to be used in the interviews. The Preliminary Investigation Preparation Form was
intended to provide prompts of the issues that were being investigated.

5.2.3

The Preliminary Investigation Preparation Form included reference to the specific issues
identified from the meeting with the Complainant. In particular, there is a section for Council
Officer 1, Council Officer 4, Council Officer 6 and Council Officer 5 with additional
questions concerning their roles in the procurement process and their knowledge of the sale
of council equipment.

5.2.4

We note that specific examples included in the Complainant’s Allegations that Council
Officer 6 was having their drive done and Council Officer 5 was having their garage done
were not included in this document.

5.2.5

Council Officer 2 and Council Officer 3 explained to us that this document was not used as a
script but was intended to facilitate the interviews with the Council employees and to ensure
that all the relevant issues were covered.

5.2.6

We have reviewed the SBC Interview Notes which were included as part of the Tribunal
Bundle17.

5.2.7

The SBC Interview Notes include the following comment:
“…the statement was not intended to be a word for word account of the discussion today but
more an accurate reflection of the key points raised.”

16
17

Pages 473 to 477 of the Tribunal Bundle.
Pages 463 to 562 of the Tribunal Bundle.
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Investigation Report
5.3.1

We have set out a number of comments on the Investigation Report in the following sections.
Our overarching observations are as follows:
(a)

The Investigation Report provides a brief overview of the work undertaken18 as part of
the SBC Investigation as set out at paragraph 3.3.9 (c) above;

(b)

The Investigation Report does not set out in sufficient detail the work or analysis that
has been undertaken as part of the SBC Investigation. However, this work was
documented elsewhere, including in notebooks retained by an SBC Officer; and

(c)

Whilst the Investigation Report does set out the conclusions, it is not clear how these
conclusions have been reached with reference to the interviews and work undertaken.

5.3.2

An alternative report structure, addressing each specific allegation in turn would have
provided more clarity in this regard. An example report structure is set out as follows:
(a)

Statement of the allegation and the evidence to support this;

(b)

Summary of the relevant comments from the interviews in respect of the allegation;

(c)

Summary of the work undertaken to investigate the allegation and the relevant findings;

(d)

Conclusion as to whether the findings from the interviews and additional work support
the allegation; and

(e)
5.3.3

Any further work or recommendations.

No separate investigation file has been maintained in respect of the SBC Investigation. Any
evidence outside the Investigation Report is not retained in a single file but to the extent that
it exists, it has been retained by the individual team members. We comment further on this
evidence in the following sections.

18

Paragraph 3.3 of the Investigation Report.
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The Complainant’s Allegation: Misuse of Council vehicles
Investigation Report
5.4.1

The Investigation Report does not set out in detail the work undertaken as part of the SBC
Investigation into the misuse of Council vehicles. However, reference is made to the
following:
(a)

Responses from staff member interviews19;

(b)

Consideration of Her Majesty’s Revenue and Customs (“HMRC”) guidance on the use
of Council vehicles when on call out or standby20; and

(c)

A review of a sample of tracker and worksheet records to demonstrate that only staff
on the call out and standby scheme were taking vehicles home at evenings and
weekends21.

SBC Interview Notes
5.4.2

From our review of the SBC Interview Notes, all employees who were part of the Property
Services team were asked about the alleged misuse of Council Vehicles. In particular the
following issues were discussed:

5.4.3

(a)

Taking Council vehicles home in evenings and weekends;

(b)

The use of Council vehicles if employees are part of the standby and callout scheme;

(c)

The use of Council vehicles in a personal capacity; and

(d)

Employees being picked up from or taken home in Council vehicles.

In addition, the following issues were discussed with specific employees:
(a)

Council Officer 6 was asked about the use of a Council vehicle to transport a
lawnmower, rabbit hutch and drill; and

19

Paragraphs 4.11 and 4.12 of the Investigation Report.
Paragraph 4.17 of the Investigation Report.
21
Paragraph 5.2 of the Investigation Report.
20
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(b)

Council Officer 4 discussed transporting a drill to the Whitby depot.

Our review of the SBC Investigation
5.4.4

From our meeting with Council Officer 3, we understand that Council Officer 3 was able to
access the fleet tracking system used by the Council, called Masternaut, and review live and
historic data. Council Officer 3 summarised the work undertaken as follows:
(a)

For all operatives in the Property Services Team with a Council vehicle, their home
address, mileage and location of their work van were checked over a one month period,
using data obtained from Masternaut; and

(b)

This analysis highlighted some anomalies in journeys or location of vehicles. Further
enquiries were subsequently made and the anomalies were resolved, as being work
related.

5.4.5

This work was not set out in the Investigation Report, albeit the work was documented and
retained separately.

5.4.6

We have identified the following from files maintained by Council Officer 2:
(a)

File note of a meeting between Council Officer 2 and Council Officer 3 dated 7
November 2014 comments:
“[Council Officer 3] explained that they had been carrying out enquiries all week and
highlighted the following:
That the tracker record clearly demonstrated that staff not on standby had been taking
vehicles home on a regular basis.
There are odd occasions where vehicles seem to be used on a weekend and these need
to be checked.
There are some instances where staff on leave appear to have a vehicle at home and
these need to be checked.”

(b)

Email from Council Officer 3 to Council Officer 2 dated 10 November 2014:

__________________________________________________________________________________
Our observations on the investigation undertaken by Scarborough Borough Council
Private and confidential
- 26 -

Scarborough Borough Council
Review of Scarborough Borough Council’s investigation of whistleblowing allegations
received in October 2014

“I have monitored all the tracker details on the vehicles used by Property Services and
I am currently in the process of comparing these to the timesheets submitted by the men.
So far the findings are as follows:SOME minor (?) discrepancies on one or two…BUT the timesheet states they must
round up to the nearest 30 minutes, which does seem to match up with what they are
recording…
95% of drivers ARE taking their vehicles home.
Any suspected out of work activity has been reported correctly and is indeed actual
work and not using vehicles for own use…”
5.4.7

We requested sight of the analysis or work undertaken by Council Officer 3, and were advised
by Council Officer 3 that this was recorded in a notebook, which could not be located at that
time. Council Officer 3 also commented that any queries were taken up directly with the
individuals at the time and no concerns remained outstanding.

5.4.8

Council Officer 3 was subsequently able to locate the notebook and we have been provided
with a copy of the pages which set out the work undertaken using the fleet tracking system
data (“Council Officer 3’s Notes”). From this, it is evident that Council Officer 3 reviewed
the data in respect of 10 employees with Council vehicles for the month of October 2014,
noting any journeys undertaken and days where there was no activity.

5.4.9

Whilst Council Officer 3’s Notes provide evidence of the work undertaken by SBC
concerning the potential misuse of Council vehicles in October 2014, a review of a period of
one month would not be sufficient to identify any potential misuse that may have occurred
beyond this period. The work undertaken did not identify any evidence to support the
Complainant’s Allegations.

5.4.10

In addition, we note that the work undertaken was not documented and retained as part of an
investigation file to support the conclusion as set out in the Investigation Report.

5.4.11

We consider that the work undertaken would not have been sufficient to identify any potential
misuse of Council vehicles prior to or after October 2014. Nevertheless, the Complainant’s
Allegations related to habitual misuse, which, to the extent this existed could have occurred
at any time, including October 2014.
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5.4.12

We comment on the specific instances where it was alleged a Council vehicle was used to
transport a rabbit hutch, lawnmower and a drill as follows:
(a)

Rabbit hutch. We understand that this arose from a request from another Council
employee and did not actually happen as the rabbit hutch was too large for the Council
vehicle;

(b)

Lawnmower. Council Officer 6 requested that a Council operative collect a lawnmower
Council Officer 6 had purchased. However, we understand this took place whilst the
Council operative was undertaking a work related journey and did not require a separate
journey to be undertaken; and

(c)

Drill. Council Officer 4 requested that a drill be transported from the Scarborough depot
to the Whitby depot. We understand this was undertaken by a Council operative who
was already travelling to the Whitby depot and did not require a separate journey to be
undertaken.

Summary and conclusions
5.4.13

The SBC Interview Notes show that the issues identified by the Complainant in respect of the
misuse of Council vehicles were discussed with Council employees as part of the interviews
undertaken by Council Officer 2 and Council Officer 3.

5.4.14

We have obtained a verbal account of the additional work undertaken by Council Officer 3.
Some evidence of the work undertaken by SBC has been provided concerning the potential
misuse of Council vehicles in October 2014, a review of a period of one month would not be
sufficient to identify any potential misuse that may have occurred beyond this period.

5.4.15

The work undertaken was not documented or retained as part of an investigation file that
would support the conclusion in the Investigation Report. Further, the work undertaken was
not set out in the Investigation Report.
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The Complainant’s Allegation: Inappropriate personal use of Council
Contractors by officers
Investigation Report
5.5.1

The Investigation Report does not set out in sufficient detail the work undertaken as part of
the SBC Investigation into the inappropriate use of Council Contractors. However, reference
is made to the following:
(a)

The issue was highlighted by the Complainant in 2012. An investigation was
undertaken at that time but did not find any evidence that the procurement process had
been breached22;

(b)

A review of the procurement process for contractors who wanted to be included on the
current framework agreement set up in 201323;

(c)

A review of the process for allocating work to contractors through the framework
agreement;

(d)

A review of the Council’s Code of Conduct24; and

(e)

A review of the allocation of work in accordance with guidance of the Procurement
Team25.

SBC Interview Notes
5.5.2

From our review of the SBC Interview Notes, all employees who were part of the Property
Services Team, were asked whether:
(a)

They had used a Council contractor in a personal capacity;

(b)

They were aware of other staff members using Council contractors in a personal
capacity; and

22

Paragraph 4.20 of the Investigation Report.
Paragraphs 4.21 to 4.25 of the Investigation Report.
24
Paragraph 4.28 of the Investigation Report.
25
Paragraph 5.7 of the Investigation Report.
23
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(c)

They were aware of concerns relating to staff members using Council Contractors in a
personal capacity.

5.5.3

Council Officer 5, Council Officer 6 and Council Officer 4 were asked more specific
questions, in relation to this issue.

5.5.4

5.5.5

Council Officer 5 was asked about the following:
(a)

Their role in the allocation of work to Council Contractors; and

(b)

Whether they had used Council Contractors to conduct private work.

Council Officer 5 admitted having used Council Contractors in the past and not having
declared this to SBC. From the SBC Interview Notes, we note the following:
(a)

The comments made by Council Officer 526 appear to indicate that they were asked
further questions in respect of whether they received preferential rates from Council
Contractors; and

(b)

It does not appear that Council Officer 5 was asked to provide specific detail on the
extent and value of work undertaken for them by Council Contractors.

5.5.6

5.5.7

Council Officer 6 was asked about the following:
(a)

The use of a Council vehicle to collect a lawnmower;

(b)

The sale of scrap or surplus Council equipment;

(c)

Their role in the allocation of work to Council Contractors; and

(d)

Whether they had used Council Contractors to conduct private work.

Council Officer 6 admitted having used Council Contractors in the past and not having
declared this to SBC. From the SBC Interview Notes, we note the following:

26

Page 494 of the Tribunal Bundle.
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(b)

There may be a breach of privacy in asking too much detail;

(c)

The interviewee did not have to provide further details, even if asked;

(d)

There was no specific further evidence or examples upon which additional questions
could be based;

(e)

Interviewees were asked if they received a preferential rate or follow up questions29;
and

(f)

They did not have authority or sufficient evidence to go back to the Council
Contractors.

5.5.12

We consider that Council Officer 5, Council Officer 6 and Council Officer 4 should have been
asked to provide further information in respect of work undertaken by Council Contractors in
a private capacity.

5.5.13

Following the outcome of the Tribunal in August 2016, we understand that Council Officer 7
and Council Officer 10 tasked Council Officer 2 with obtaining further details of the work
undertaken by Council Contractors from Council Officer 5, Council Officer 6, Council Officer
4 and Council Officer 8.

5.5.14

Council Officer 5, Council Officer 6, Council Officer 4 and Council Officer 8 have all
completed a form setting out details of the work undertaken, date, the name of the contractor
and other information about the contractor.

5.5.15

We understand that no issues or matters for concern were identified that would support the
Complainant’s Allegations.

5.5.16

We understand that this process was undertaken, following criticism of SBC Investigation in
the Tribunal Judgement. We consider that this should have been carried out as part of the SBC
Investigation.

29

Pages 494, 502 and 508 of the Tribunal Bundle.
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could have supported the conclusion that the Complainant’s Allegations were unfounded but
was not available, this ought to have been re-performed as part of the SBC Investigation. It is
not clear from the working papers and explanations provided to us, exactly what work was
undertaken as part of the SBC Investigation and what issues were identified, if any, and how
these were subsequently investigated or resolved.
5.5.28

In respect of this allegation, we are therefore unable to determine whether the work undertaken
by SBC was sufficient to support the conclusions set out in the Investigation Report. However
the information provided to us did not identify any evidence to support the Complainant’s
Allegations.
The Complainant’s Allegation: Harassment and bullying / threats and damage
Investigation Report

5.6.1

The Investigation Report sets out the examples of harassment and bullying cited by the
Complainant and comments obtained from interviews with other staff members for each
example30.

5.6.2

The Investigation Report also sets out the examples of threats and damage provided by the
Complainant and the comments obtained from interviews with other staff members31.
SBC Interview Notes

5.6.3

From our review of the SBC Interview Notes, all employees who were part of the Property
Services team were asked whether:
(a)

The Complainant had been treated badly by management or colleagues as a result of
raising a number of issues; and

(b)

There was an awareness of threats being made to the Complainant, in relation to their
vehicles or boat.

30
31

Paragraph 4.33 of the Investigation Report
Paragraph 4.34 of the Investigation Report
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6

Our observations on the Whistleblowing Policy
Introduction

6.1.1

In this section we set out our review of the Whistleblowing Policy (included as Exhibit 3)
and in particular, the section which refers to the completion of an investigation.

6.1.2

This section is structured as follows:
(a)

Section 6.2: Review of the investigation approach as set out in the Whistleblowing
Policy;

(b)

Section 6.3: Summary and conclusion; and

(c)

Section 6.4: Further observations on the Whistleblowing Policy.

Review of the investigation approach as set out in the Whistleblowing Policy
6.2.1

The approach for dealing with whistleblowing allegations of other irregularities is set out in
Section 8 of the Whistleblowing Policy, entitled “Irregularities Response Plan”.

6.2.2

We have summarised the key steps which were relevant to the Investigation and considered
whether they were followed in the investigation into the Complainant’s Allegations.
Dealing with an irregularity
Paragraph 8.2 of the Whistleblowing Policy. “Where any officer receives such a report, they
must not embark on an investigation. The Officer must immediately report details of the
irregularity to a member of the Irregularity Response Team who will convene a meeting of
the team as soon as possible.”

6.2.3

Council Officer 1 reported the Complainant’s Allegations to Council Officer 2, who is a
member of the IRT, on 3 October 2014.

6.2.4

We understand that a formal meeting of the IRT was not convened in this instance. However,
Council Officer 2 and Council Officer 3 discussed the approach to dealing with the
Complainant’s Allegations. This was discussed in their one to one meetings, with their
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respective line managers, Council Officer 7 and Council Officer 8, who are also members of
the IRT.
6.2.5

The Council did not therefore comply with this part of the Whistleblowing Policy. However,
Council Officer 7 and Council Officer 8 were aware of the Complainant’s Allegations and the
proposed investigation approach. They would therefore have had the opportunity to express
any comments or concerns.
Initial Response of the IRT
Paragraph 8.4 of the Whistleblowing Policy: “The initial response of the Irregularity
Response Team will include:An Initial risk assessment, this will establish the plausibility of fraud or irregularity and
possible implications for the Authority…
A decision as to who will carry out the investigation. The options for investigating include an
internal investigation (Service, Counter Fraud Unit, HR or Internal Audit) or external
investigation (Police or External Auditor)…
The Formation of a “Investigation Team” to handle an investigation (or provide a contact
for external investigation), this will consist of some or all of the Irregularity Response Team
plus any other officers thought appropriate. The Irregularity Response Team should appoint
the lead officer…
The notification, if appropriate, to the External Auditor.
The notification of the potential problem on a strictly confidential basis to the Leader of the
Council and the relevant Cabinet Member by the Chief Executive.
An assessment of the implications of the Public Interest Disclosure Act must be considered if
the potential problem has been notified via “Whistleblowing” arrangements.”

6.2.6

As noted above, a formal meeting of the IRT was not held, where these issues would be
discussed and the approach agreed.

6.2.7

We understand that Council Officer 2 and Council Officer 3 decided to undertake the
investigation themselves. As Council Officers 2 and 3 were members of the IRT, they are

__________________________________________________________________________________
Private and confidential

Our observations on the Whistleblowing Policy
- 43 -

Scarborough Borough Council
Review of Scarborough Borough Council’s investigation of whistleblowing allegations
received in October 2014

suitably placed to do this. However, it is not clear whether this decision and approach was
formally discussed amongst the members of the IRT. We understand that the other members
of the IRT were aware of the approach that was being taken by Council Officer 2 and Council
Officer 3 and did not raise any concerns.
Investigation Arrangements
Paragraph 8.17 of the Whistleblowing Policy: “As part of their fact finding it may be
necessary for the investigator to interview employees suspected of irregularities…The precise
form of the interview must within certain constraints, remain a matter for the investigator’s
discretion but they will normally ensure that:


Another officer of the Council accompanies them…



These procedures are not designed to provide for interviews that comply with the
Police and Criminal Evidence act…


6.2.8

The interviewer and interviewee should sign interview notes…”

The interviews were undertaken by Council Officer 2 and Council Officer 3 and therefore
complied with this requirement for another Council Officer to attend interviews.

6.2.9

The SBC Interview Notes were prepared by Council Officer 2 and Council Officer 3. The
interviewees were then asked to read the notes, making any amendments, before signing the
final version. However the SBC Interview Notes were not signed by Council Officer 2 or
Council Officer 3 as the interviewers. Given that Council Officer 2 and Council Officer 3
prepared the SBC Interview Notes and gave the interviewees the opportunity to amend these,
we consider it unlikely that this would have had a significant effect on the conduct of the SBC
Investigation
Paragraph 8.18 of the Whistleblowing Policy: “The extent of enquiry will be a matter for the
investigator’s discretion but will be discussed with the relevant Chief Officer.”

6.2.10

The scope and extent of the investigation was determined by Council Officer 2 and Council
Officer 3. We are not aware whether the scope and extent of the investigation was formally
discussed with any other members of the IRT.
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Progress reports
Paragraph 8.21 of the Whistleblowing Policy: “The Investigation Team must provide
progress updates to the Irregularity Response Team to enable findings to be shared and
facilitate different courses of action where appropriate.”
6.2.11

We understand that formal progress updates were not provided to the IRT. However, Council
Officer 2 and Council Officer 3 commented that the progress of the investigation would have
been discussed as part of their regular one to one meetings with Council Officer 7 and Council
Officer 8.
Investigation report
Paragraph 8.22 of the Whistleblowing Policy: “When the full report is completed it will be
sent to the Irregularity Response Team. The purpose of the full report is to set out the facts
and all the relevant circumstances as a basis on which the Chief Officer can consider whether
disciplinary proceedings are appropriate or whatever other action needs to be take arising
from the findings in the report.”

6.2.12

The Investigation Report was sent to Council Officer 8 for further consideration in December
2014, but not the other members of the IRT.
Post investigation review
Paragraphs 8.26 and 8.27 of the Whistleblowing Policy: “The investigating officer will carry
out a Post Investigation Review. The purpose of Post Investigation Review is to identify any
system weaknesses and to recommend actions for improvement…
The Post Investigation Review will include a timetable for implementing any
recommendations and will include a response from the relevant management.”

6.2.13

We understand from our discussions that the recommendations from the Investigation Report
were all implemented apart from those related to improving the Complainant’s relationship
within the team.

6.2.14

In particular:
(a)

The Asset Management Standby Vehicle Policy and Agreement was updated;
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(b)

The procedure for the purchase of surplus or scrap Council equipment was documented;
and

(c)

Staff responsible for the procurement or allocation of work to Council Contractors were
reminded of the need to inform the Service Unit Manager if considering or using
Council Contractors for personal work.

6.2.15

We have not specifically reviewed the implementation of these recommendations.
Summary and conclusions

6.3.1

The SBC Investigation did not follow all the steps set out in Section 8 of the Whistleblowing
Policy. In particular, we make the following observations:
(a)

No formal meeting of the IRT was held at the outset;

(b)

The nature and scope of the SBC Investigation was therefore not formally considered
by the IRT itself; and

(c)
6.3.2

No formal updates on the progress of the investigation were provided to the IRT.

The steps that were not followed in the Whistleblowing Policy are procedural in nature.
However we note that the line managers of the investigation officers were members of the
IRT and therefore could have had the opportunity to discuss the SBC Investigation in their
regular update meetings.
Further observations on the Whistleblowing Policy

6.4.1

In general terms, we consider that the Whistleblowing Policy is sufficiently detailed and does
not have any material omissions. However, we have identified some areas in the current
Whistleblowing Policy that the Council may consider revising.
Section 4: Aims and Scope of the Council’s Policy.

6.4.2

It may be useful to cite more specific examples of the type of activities of when
whistleblowing may be appropriate. Although not exhaustive, examples include:
(a)

A criminal offence of any unlawful act including fraud, bribery, corruption and theft;
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(b)

Endangering health and safety of employees, residents, or the public;

(c)

Any irregularities involving accounting or other financial procedures;

(d)

Improper conduct or unethical behaviour;

(e)

Serious conflict of interest without disclosure;

(f)

Abuse or neglect of vulnerable people; and

(g)

Breach of financial regulations.

Section 8: Irregularities Response Plan.
6.4.3

Timeframes in regard to acknowledging and responding to a concern raised have not been
included.
Section 5: Safeguards and Section 6: How to raise a concern.

6.4.4

Contact details of where a concern can be reported have not been included. Paragraph 5.5
states a telephone “hotline” and a dedicated email address are in place. However this has not
been disclosed in the policy. Should this be the sole document staff use for guidance on
whistleblowing, this information should be included.

6.4.5

The policy does not refer to a designated whistleblowing officer. SBC may consider allocating
this role to a single person and including their contact details within the policy, which may
encourage staff to raise concerns. This may be more effective than using an employee’s line
manager as the first point of contact. However, SBC should consider an alternative point of
contact if there is a deemed conflict of interest of the designated whistleblowing officer or the
line manager.

6.4.6

The policy does not refer to independent advice which may be available to staff considering
raising a concern. Employees may contact “Public Concern at Work”, an independent charity
who provide free advice for employees who want to express their concerns.
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7

Recommendations
Introduction

7.1.1

In this section we set out our recommendations based on the findings and conclusions of our
review.

7.1.2

This section is structure as follows:
(a)

Section 7.1: Completion of an investigation; and

(b)

Section 7.2: Investigation Report.

Completion of an investigation
7.2.1

The procedures set out in Section 8 of the Whistleblowing Policy should be followed,
particularly with regard to the initial assessment and planning of an investigation and the
provision of formal progress updates to the IRT.

7.2.2

A standard investigation file should be implemented to document an investigation from initial
reporting of allegations to the investigation reporting and post investigation review. This will
then provide support for the decisions made in the completion of an investigation and the
conclusions reached as the investigation is completed.

7.2.3

By way of an example, this may include sections for:
(a)

Initial assessment. To document the allegations, the assessment of the potential risks
by the IRT, the selection of the investigation team;

(b)

Planning. To document the approach to the investigation. This may include planning
interviews with the whistleblower and other relevant members of staff, as well as a
work plan for other substantive work such as financial analysis;

(c)

Interview notes. To document interviews undertaken;

(d)

Other work or analysis. To document other substantive work or analysis undertaken
to investigate the allegations;
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(e)

Report. To include the final version of the report; and

(f)

Post investigation review. To document how any recommendations or further actions
arising from the investigation are dealt with.

Investigation Report
7.3.1

As noted in Section 5.3 above, an alternative report structure would provide more clarity as
to the work undertaken as part of the investigation and how this supports the conclusions
reached.

7.3.2

An alternative report structure would be as follows:
(a)

Allegation. Statement of the allegation and the evidence provided or available to
support this;

(b)

Interviews. Summary of the relevant comments from interviews in respect of the
allegation;

(c)

Additional analysis or work. Summary of the work undertaken to investigate the
allegation and the relevant findings;

(d)

Conclusions. Conclusions as to whether the findings from the interviews and additional
work support the allegations; and

(e)

Recommendations. Summary of any further work required or recommendations for
changes to policy or procedures arising from the investigation.

Further comments
7.4.1

During the course of our review, we have not identified any further issues or evidence in
respect of the Complainant’s Allegations, which we consider would cause us to recommend
that a further investigation into the Complainant’s Allegations should be undertaken.
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