
 
 
FOIA2890 Response 
 
I can state that the Council does hold information relevant to part of your 
request; however I consider that the information is exempt from disclosure 
under sections 38 and 40(2) of the FOIA respectively. It is important to state 
at this stage that any response given under the FOIA is a response into the 
public domain, and not merely to the applicant. When considering exemptions 
and reliefs it is this perspective which must be taken into account. 
 
Section 38 - Health and Safety 
 
Section 38 of the Freedom of information Act states: 
 
1)     Information is exempt information if its disclosure under this Act would, 
or would be likely to— 

(a)     endanger the physical or mental health of any individual, or 
(b)     endanger the safety of any individual. 

 
(2)     The duty to confirm or deny does not arise if, or to the extent that, 
compliance with section 1(1)(a) would, or would be likely to, have either of the 
effects mentioned in subsection (1). 
 
When considering your application to release the requisite information into the 
public domain, the Council must consider the potential risks caused to the 
Health and Safety of those to whom the Data Relates.  Section 38 is a 
qualified exemption, which places a duty upon the Council to consider 
whether disclosure should nevertheless be made in the public interest.  In 
making this determination I have referred to the information Commissioner’s 
Guidance, which can be found at the following link: 
 
http://www.ico.org.uk/for_organisations/freedom_of_information/guide/~/medi
a/documents/library/Freedom_of_Information/Detailed_specialist_guides/AW
ARENESS_GUIDANCE_19_-_HEALTH_AND_SAFETY.ashx   
 
It is the position of Scarborough Borough Council that to release this 
information into the public domain could endanger the safety of any individual 
who is the subject of such data, in this instance, persons holding a Dog 
Breeding Licence. 
 
It is the council’s view that the risk to the safety of those data subjects by 
placing their information into the public domain outweighs the public interest in 
release.  For that reason your request is refused under section 38 of the 
Freedom of information Act.  
 
Section 40(2) – Personal information 
 
You have requested information which is personal data, being the names, 
addresses and telephone numbers of the licensees.  It is noted that you have 



quoted the First Tier Information Rights Appeal EA/2012/0238 case in relation 
to your request.  I would point out that this can be viewed as being 
persuasive, it does not bind this authority to release the data sought.  In 
addition, this case considered only this exemption under section 40(2) and did 
not consider the section 38 exemption quoted above, which this authority 
states stands alone in any event as a legitimate reason to refuse the data 
requested. 
 
While considering this part of your request I have had regard to the following 
guidance documents: 
 
o Information Commissioner’s Office Guidance on the exemption 

for personal data. 
 
o Information Commissioner’s Office Update Note – Applying the 

exemption for third party personal data: the Tribunal’s approach in House 
of Commons v IC & Leapman, Brooke and Thomas. 

 
All of the above documents can be accessed at the Information 
Commissioner’s Office website at www.ico.gov.uk  
 
So far as is relevant, section 40 states: 
 
“(2) Any information to which a request for information relates is also exempt 
information if— 
 
(a) it constitutes personal data which do not fall within subsection (1), and 
 
(b) either the first or the second condition below is satisfied. 
 
(3) The first condition is— 
 
 
(a) in a case where the information falls within any of paragraphs (a) to (d) of 
the definition of “data” in section 1(1) of the Data Protection Act 1998, that the 
disclosure of the information to a member of the public otherwise than under 
this Act would contravene— 
 
(i) any of the data protection principles, or 
 
(ii) section 10 of that Act (right to prevent processing likely to cause damage 
or distress), and…” 
 
To satisfy this exemption it is necessary to consider whether any of the data 
protection principles of the Data Protection Act 1998 (DPA) would be 
contravened by disclosing the requested information. 
 
The data protection principles are contained within Schedule 1 of the DPA. 
The first principle states that: 
 



“Personal data shall be processed fairly and lawfully and, in particular, shall 
not be processed unless— 
 
(a) at least one of the conditions in Schedule 2 is met, and 
 
(b) in the case of sensitive personal data, at least one of the conditions in 
Schedule 3 is also met.” 
 
Schedule 2 of the DPA contains a number of conditions, at least one of which 
has to be met in order that the processing (in this case disclosure) becomes 
lawful. 
 
The only condition contained within Schedule 2 of the DPA which may be of 
relevance to your request is condition 6(1), which states: 
 
“The processing is necessary for the purposes of legitimate interests pursued 
by the data controller or by the third party or parties to whom the data are 
disclosed, except where the processing is unwarranted in any particular case 
by reason of prejudice to the rights and freedoms or legitimate interests of the 
data subject.” 
 
The ICO guidance states that I am required to balance the legitimate public 
interest in disclosure against the interests of the licensees to whom the 
personal data relates. In following the High Court decision in Corporate Officer 
of the House of Commons v Information Commissioner and Leapman, Brooke 
and Ungoed Thomas [2008] EWHC 1084 (Admin), a copy of which can be 
found at www.bailii.org, the Information Commissioner has recommended that 
public authorities approach Condition 6 as a three-part test: 
 

1. there must be a legitimate public interest in disclosure; 
 
2. the disclosure must be necessary to meet that public interest; and 

 
3. the disclosure must not cause unwarranted harm to the interests of the 

individual. 
 
Is there a legitimate public interest in disclosure? 
 
It is accepted that you, as the applicant, have an interest in the personal data 
requested, (being the personal data of the licensees). In deciding whether 
there is a legitimate interest, it is the collective public interest which must be 
taken into account and not the specific interest of the applicant. The guidance 
further states that there must be a genuine public interest, and not merely 
public curiosity.  
 
Is disclosure necessary to meet that public interest? 
 
What the guidance does make clear is that personal information should only 
be released if there is a genuine reason to disclose and it would not involve 
unfairness to the individual. 



 
Examples of a genuine reason could be where there are controversies or 
credible allegations, a lack of safeguards against corruption or failure to follow 
normal procedures. In essence what is required is more than a mere 
suggestion of wrong-doing or malpractice. There is certainly no such 
allegation against the Council. 
 
The Council have in place adequate policies and procedures to regulate the 
administration of licensing of dog breeders. There are also relevant provisions 
within the Council’s Constitution, and the Council’s Monitoring Officer is 
responsible for ensuring that the Council and its officers act within the law.  
 
Would disclosure cause unwarranted harm to the interests of the 
individual? 
 
In dealing with the third consideration, persons supplying the Council with 
personal data for the purpose of administering dog breeding licenses have a 
legitimate expectation to privacy, and protection from harm or distress. It 
would be unwarranted and contrary to those persons’ expectations and 
legitimate interests for the Council to disclose their personal data. When 
supplying their personal data those persons are aware that it will be used to 
administer dog breeding licenses, but would not expect that their personal 
data would be released into the public domain. 
 
It is also of relevance that the second data protection principle contained 
within Schedule 1 of the DPA states: 
 
“Personal data shall be obtained only for one or more specified and lawful 
purposes, and shall not be further processed in any manner incompatible with 
that purpose or those purposes.” 
 
The personal data in question was obtained by the Council for the purposes of 
the administration of dog breeding licenses and the necessary processing this 
involves. It was not specified to the persons in question that their data may be 
disclosed into the public domain. Indeed it is possible that some of the 
persons in question may not have supplied full information if they were aware 
that their personal data may be disclosed into the public domain. In any case I 
consider that a disclosure would also breach this second principle as it would 
be incompatible with the purpose for which the personal data was obtained. 
 
For completeness, I must consider whether disclosure would be fair and 
lawful in accordance with the first data protection principle. The guidance 
states that for practical purposes, disclosure will generally be fair if Schedule 
2 Condition 6 has been satisfied. As it has not in my opinion, it follows that a 
disclosure would not be fair under the first principle. 
 
For these reasons I am satisfied that disclosure of personal data would not 
comply with the first or second DPA principle, and therefore the absolute 
exemption at section 40(2) of the FOIA is engaged. 
 


